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MOTOR TRAFFIC LAW

INTRODUCTION

There are many papers about on PCA and motoradaffi, particularly plea making, so

my intention in this paper is to focus firstly, mtent case law generally, and secondly,

on recent case law dealing with some of the comrand,not so common, defences in

motor traffic matters.

PART A — CASE LAW UPDATE

1. ROAD TRANSPORT (GENERAL) ACT 2005

1.1  Section 171 - Entering private property to reqast details

Police (SA) v Dafo\j2007] SASC 451; (2008) 49 MVR 225. Affirmed biPolice (SA) v

Dafov [2008] SASC 247; (2008) 51 MVR 80.

This South Australian case looked at the questigolice entering private property to
request details. Police officers detected the dinavelling in excess of the speed limit.
They activated their siren and lights and followee driver. She turned into her

driveway. The police approached her in the driveaag she requested that they leave.



The police requested her details pursuant to s42§ag Traffic Act 1961 (SAan
analogous provision to s 171) and she again asked to leave. The police then
attempted to arrest her and a struggle ensuedv&heharged with speeding, failing to
answer questions pursuant to s42(2), and resiatiegt. The latter two charges were
dismissed on the basis that after she asked tieegolleave, they were trespassing. It
was held that section 42 did not authorise policga onto a person’s property to ask
guestions, that such an interpretation of the seatid not render it inoperative, and that
there were alternatives available — such as pobueg the registration of the vehicle to
obtain details of the ownePolice (SA) v Dafoy2007] SASC 451; (2008) 49 MVR 225.

Affirmed by Police (SA) v Dafoj2008] SASC 247; (2008) 51 MVR 80.

This case reaffirms that in the absence of expesaplied consent by the owner or
person in charge of a property, police enteringearaining on, private property will be
trespassing, unless their presence is authorisediioynon law or statute. Statutory
authority to enter a person’s property without @rsnust be clearly expressed in
unmistakable and unambiguous langud&geco v R(1994) 179 CLR 427; 120 ALR 415.
Inconvenience is insufficient to rebut the presumpthat the legislature did not intend
to authorise otherwise tortious condulenty v Dillon(1991) 171 CLR 635; 98 ALR

353.



1.2  Section 179 — Liability of responsible persorof vehicle for designated

offences

Appeal of Hallacg(2008) 7 DCLR (NSW) 15

“Person in charge”

The registered owner of a vehicle appealed agaorstictions for camera recorded
speeding offences on the basis that he had nardthe vehicle and had nominated a
company as being in charge of it. The court hedd the meaning of “the person who was
in charge of the vehicle at the time the offenceuoed” in s 179(4) does not include a
companyAppeal of Hallac2008) 7 DCLR(NSW) 15.

The phrase has a dual meaning. It can mean thal afrtver, or it can mean someone
who was not the actual driver but was in chargeefvehicle in some way at the time
the offence occurred. Section 179(4) does not simggjuire the nomination of the driver
because in some instances, the responsible perforotknow who the driver is. The
scheme of the section is that more than one penattge may be issued to the end of
ensuring that eventually the actual driver willimeminated and made to pay the

applicable fineAppeal of Hallac2008) 7 DCLR(NSW) 15.

Deemed liability
A person served with a penalty notice or courtratéace notice for a camera recorded
offence, who was not the driver of the vehiclehat televant time, who does not

nominate the person in charge of the vehicle atithe of the offence, or who does not



satisfy the authorised officer or the court thatbald not with reasonable diligence have
ascertained the name and address of the persowasim charge of the vehicle at the
time the offence occurred, is deemed under s 1@ guilty as the actual offender:

Appeal of Hallac2008) 7 DCLR(NSW) 15.

Einfield v R [2008] NSWCCA; (2008) 51 MVR 200.

Statutory declaration

Part 4 of theDaths Act 190QNSW) makes provision for statutory declaratidQeaere
whether a statutory declaration made under the GamarealthStatutory Declaration Act
1959is valid for purposes under the NSW road translegitlation: see s Statutory

Declaration Act 1959Cth) andcEinfield v R[2008] NSWCCA 215 at [36].

Section does not derogate from any other law

It cannot be said that road transport legislatias primacy over other laws in relation to
offences that are expressly provided for withinheacthe road transport Acts. Thus the
Crown is not precluded from prosecuting someone iglatleged to have provided a
false statutory declaration for the purposes 6f%(4) for an offence under s 319 of the
Crimes Act 190@Qperverting the course of justice) or under s PheOaths Act 1900
(making a false declaration). It is not confinedreigto the specific offence available
under s179(7). The choice of whether to chargefi@moe of greater or lesser severity
involves an exercise of prosecutorial discretioawdver the court held that the “course

of justice” for the purpose of the offence und&19 does not encompass police



investigations or investigations of other publi@éls charged with applying and
enforcing the laws of the State. Thus five coumdar s 319, founded upon allegations of
false statutory declarations being provided toltiiengement Processing Bureau, were
guashed. Applying the principle of statutory intetation of an assumption against
extending the scope of a penal statute, pervetti@gourse of justice was held to the
narrow interpretation of applying only to the adrsiration of the civil and criminal law

by courts and tribunal€infield v R[2008] NSWCCA 215.



1.3 Section 198 — Habitual traffic offenders — relent offences

Director of Public Prosecutions (NSW) v Dewfx)08] NSWSC 1141

“Relevant offence”

This case was an appeal from the dismissal ofv@ dvhile disqualified charge in the
Local Court. At the time of the offence the drivelicence was disqualified pursuant to s
199 (the habitual offender declaration). The thotfences that lead to the habitual
offender declaration included two PCAs and theraféeof drive while unlicensed, never
having held a licence, on a second occasion witlerperiod of five years from an earlier
offence (an offence under s25(3) of tRead Transport (Driver Licensing) Act 199&
guestion arose as to whether the latter offenceavaslevant offence”. The Magistrate
found that since s 25(3) did not create any offeitsenclusion as a “relevant offence” in
s 198 was an error.

The Supreme Court held that fact that s25(3) oRbad Transport (Driver Licensing)
Act 1998does not create any offence does not mean tisandt a “relevant offence” for
the purposes of s 198. It is an extreme step &pnet a statute as containing a
meaningless provision. Section 198(1)(a)(iii) ieBerence to a second or subsequent
offence of the kind described in s 25(2) of B@ad Transport (Driver Licensing) Act
1998 The word “under” in subpara 198(1)(a)(iii) is aminary word of wide and general

attribution.



1.4  Section 202 — Habitual Offenders — Quashing declaration

Damaris v Falzon2009] NSWSC 18

“Court that convicts” - jurisdiction

The driver was convicted of drive while disqualifim the Local Court. The Court made
no specific order pursuant to the habitual tradfiender provisions. The driver had the
relevant offences to make s 199 applicable to Henlodged a severity appeal in the
District Court and, amongst other orders, the Crdticed the period of disqualification
as a statutory habitual offender to two years.

Four years later the driver made an applicatiaénLocal Court to quash the
declaration as an habitual offender. The Magistdetermined that there was no
jurisdiction in the Local Court and referred theees to the District Court. The matter
then came before the District Court which determiitieat the earlier order it had made
was without power and, because it considered tk&iEli Court had no jurisdiction,
refused the application.

The Supreme Court held that, as it was the LocarQGbat convicted the driver, it was
the Local Court that had the power and jurisdictmrary the disqualification applicable
under s 199 and to quash the declaration as atubbbvaffic offender. The Court so
found on the basis that the driver’'s appeal wasimed to sentencing and that the
District Court did not at any stage act in a cajyaai a court that imposed a conviction

on him. Without finally deciding the question, éftl open the possibility that the District



Court would have jurisdiction where, in decidingappeal, it made orders the effect of

which was to convict the person of the relevantide.

P v Te Pairi[2008] NSWLC 17

“The court must state its reasons”

It is not enough to merely state that the disqicalifon for the discrete offences is more
than enough and then to proceed to quash subsedpmatations as an habitual
offender. To take that approach would ignore thisterce of the legislation and to
effectively contribute to undermining its intendmgblication. It would also be
tantamount to offering offenders a discount for tiplé offending. There must be a

rationale basis for intervening to quash the datian.

Multiple offenders - competing considerations

Whilst an offender should not “gain” from multipbéfending, it must be acknowledged
that the flexibility in relation to imposition ofgpiods of disqualification in terms of
applying maximum and minimum periods and in quaglentirely or reducing
declarations as an habitual traffic offender muastehbeen established by the legislature
with a view to assisting Courts in bringing a flebei approach to sentencing. A relevant
consideration for a sentencing court is whethesw@nome where no discretion to reduce
or quash is employed would crush any prospecthabiditation so far as the obtaining of

a licence is concernef®:v Te Pairi[2008] NSWLC 17 Note:a reference to “automatic”,
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rather than “maximum?”, periods would have been nameurate, notwithstanding

statutory automatic periods are not often increased

11



1.5  Section 205 — Immediate suspension of licence

Assan v MereditH2007] NTSC 12

“Give” the person a suspension notice

The following situation arose in the Northern Temy, which has analogous legislation
allowing for the police to issue immediate suspamsiotices disqualifying (in NSW
suspending) that person from driving until the it dealt with at court. A person who
had been arrested and placed into custody fom driving offence was given an
immediate suspension notice. It was not given no ersonally but its contents were
explained to him while he was in the cell and isvgéaced with his property which was
in the police’s custody. He was subsequently reléasnd handed back his property. At a
later date he was observed driving and chargedadviting while disqualified. The
guestion that arose was whether he was “givenhttiee by police. The court held that
neither the oral reading nor explanation of theireabf the notice nor the placing of it in
the defendant’s property was sufficient to meetrdggiirements of the section. The

notice had to be physically given to the persagsan v Mereditf2007] NTSC 12.
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2. ROAD TRANSPORT (SAFETY & TRAFFIC MANANGEMENT) AC T

1999

2.1  Sections 12 (DUI), 13 (Fail to undergo Breathest), and 15 (Fail to Undergo

Breath Analysis)

Chambers v PolicéSA) [2008] SASC 160; (2008) 50 MVR 253

DUI and refuse breath test - double jeopardy

A driver in SA was charged under analogous legatatf driving under the influence of
alcohol and refusing to submit to a breath analy$eswas convicted of both offences
and appealed on the ground that no conviction shioave been recorded for the latter
count.

The South Australian Supreme Court held that tleen® double jeopardy in proceeding
against a defendant for both the offence of drivinder the influence and refusing to
submit to a breath analysis. Although there is soamemon ground between the facts
relied on for both offences, they nonetheless caontweo distinct forms of behaviour and
the two offences are quite separate. Upon a plgaitiff to one of the charges there is no
obligation on the prosecution to withdraw the otl@&rambers v PolicéSA) [2008]

SASC 160; (2008) 50 MVR 253.

13



2.2 Section 17 — When breath test/analysis not peitted

Police v O'Brien[2008] NSWLC 12

“Home” — Can you have more than one?

The defendant was charged with a PCA offence. Tlarean objection to the
admissibility of the breath analysis certificatetba basis that the breath test and arrest
of the defendant occurred at his home at Bega défendant was 23 years old. He had
lived his whole life in the family home at Bega il2006 when he moved to Canberra
and then Sydney for work. He lived in a flat in 8gg. He visited Bega from time to
time and his bedroom was available to him. He hkelyato the Bega house, unfettered
access to it and kept some of his possessions there

The Magistrate found that a person can have maredhe “home” for the purposes of
this legislation. In this case, he held that thg&8address was the defendant’s “home”

from the time he arrived there until the time Hé& IBolice v O’'Brien[2008] NSWLC 12.

Discretion to admit evidence obtained contrary to 47

Is evidence obtained contrary to s 17 inadmissineloes the court have a discretion to
admit the evidence? The Magistrate considereddispite the divergent views amongst
Supreme Court judges on the pdijrthe principle appeared to have been established i

Merchant v The Quegi971) 121 CLR 414 where Barwick CJ said in (in ¢batext of

! DPP v Skewef2002] NSWSC 1008 which was for the position thatquestion of discretion arose. The
certificate had to be rejected if it was obtainedtcary to s 17Haberhauer v Simef991) 9 Petty

Sessions Review 423 was for the position that atequreof discretion did aris@PP v Linnet{2006]
NSWSC 1086 did not reach a concluded view becdwesedurt had already concluded the breath test had
not been administered at the defendant’s homedéptd abode”).

14



a challenge to the breath-testing device): “Butairse if the test had been unlawfully
administered, the tribunal before whom it was sodglprove its results...would be
bound to consider whether or not in point of disorein all the circumstances the
evidence should be received”. The Magistrate Hedtlthe court may, subject to s 138 of
theEvidence Act 199%dmit the evidence in the exercise of its disonetin this case the
Magistrate admitted the certificate into evidendee Police’s inquiries led them believe
the defendant’s home was in Sydney. This was iasa where they deliberately defied
the law. They acted in the honest belief that #feridant was not at his home when they

required him to undergo the breath té&xilice v O’Brien[2008] NSWLC 12.
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2.3  Section 25 — Police officer may require sobrigtassessment

Baulman v The Queerf2007) 6 DCLR (NSW)

Conscious process of assessment required

A driver was pulled over for a random breath tAdbreath test was administered with a
negative result. The officer smelt a strong oddwamnabis in the vehicle. He saw an
extinguished cigarette butt on the floor (laterlgsad and found to contain cannabis). He
also made a number of observations about the dsueh as blood shot eyes and slow
speech. Based on these observations the drivetak@s to a hospital for blood and urine
samples.

The court held that there was no evidence thatragbassessment of the driver’s
sobriety was made. The section requires a conspimeess of assessment. Simply
making observations which may lead to the formatiba reasonable belief as to the
state of a person’s ability, as a pre-conditionréuiring a person to submit to a sobriety

assessment, is not itself a sobriety assessiBantman v The Queg2007) 6 DCLR

(NSW).
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2.4  Section 26 — Arrest following failure to submito (or pass) sobriety

assessment

Arrest
A statement from a police officer to a driver aldhg lines of “We’re going to have to go
to Mona Vale Hospital for blood and urine samplesly not be a lawful arredaulman

v The Quee2007) 6 DCLR (NSW).

2.5  Section 27 — Procedure for taking samples follong arrest

Exclusion of test results improperly obtained

Blood and urine samples improperly or unlawfullyabed might not be admitted into

evidence pursuant to s 138 of teédence Act 1996NSW): Baulman v The Queen

(2007) 6 DCLR (NSW).
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2.6 Section 42(1) — Negligent driving

Director of Public Prosecutions (NSW) v Yeo and Arf@008] NSWSC 953; (2008) 51

MVR 157

Negligence

The statutory offence of negligent driving is thiecessor to the negligent driving
offence enacted in s 4 of tMotor Traffic Act 1909The history of the offence was
considered iR v Buttsworth{1983) 1 NSWLR 658 at 664ff.

Negligent driving is established where it is prov®yond reasonable doubt that the
defendant drove a motor vehicle in a manner degaftom the standard of care for other
users of the road to be expected of the ordinarglgt driver in the circumstances. The
distinction which may be drawn between driving ggghtly, driving in a manner
dangerous to the public and driving of a kind whigstifies a conviction for
manslaughter is essentially a distinction in thgrde of negligence appropriate to the
offence, being a distinction in the degree of deparfrom the standard of care for other
users of the road to be expected of the ordinawglgmt driver in the circumstancésyv
Buttsworth(1983) 1 NSWLR 658 at 672.

The provision now in s 42(3) demonstrates thabffence may be committed although
there is no other traffic on the road, if othefftcamight reasonably be expected to be
there:R v Buttsworti{1983) 1 NSWLR 658 at 66 7ff.

To prove the offence under s42(1), it is not nemgsthat there be any injury to a person

or damage to propertRR v Buttsworti{1983) 1 NSWLR 658 at 667ff.

18



The question is essentially that as stateSlimpson v Pedl952] 2 QB 24, that is,
whether the driver was exercising that degree i wdnich the ordinary prudent driver
would exercise in all the circumstances, includimg circumstances as set out in s 42(3):

Director of Public Prosecutions (NSW) v Yeo andrAB608] NSWSC 953 at [29].

Negligence: circumstantial case

Like any other case, a negligent driving case mepedd largely or entirely on
circumstantial evidence. In the absence of an adanidy the driver charged, the case
may fall to be determined by application of pridegprelevant to a circumstantial case,
including the drawing of inferences from provedt$ac

To establish a prima face case in a prosecutioadoagon circumstantial evidence, it is
necessary for the prosecution to show, at the dbgs case, that an inference consistent
with guilt reasonably arose on the evidence. Iisdua& have to prove that this was the
only inference that arose or that there was naeniee arising from the evidence
inconsistent with guiltDirector of Public Prosecutions (NSW) v Yeo andrAB008]

NSWSC 953 at [35]-[36].
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2.7 Section 71(10) — Certificate evidence regardjrspeed limits

Director of Public Prosecutions (Vic) v Juchnowsk008] VSC 181; (2008) 50 MVR

210

Certificate evidence regarding speed limits

The driver was charged with exceeding the speeitldind elected to take the matter to
court. The prosecution tendered photographs oditiver’s vehicle at the time and place
of the offence that stated the applicable speei. irhe Magistrate dismissed the charge
on the basis that there was no evidence of theldpeg at the time and place of the
alleged offence. The basis upon which the speeatiwas determined was a fact that
needed to be proved.

In analysing a similar provision in Victorian lelgigon, the Victorian Supreme Court
saw it as a facilitative provision strongly suggesbf a legislative intention that it
provide a complete means of proving an applicapézd limit, without the need to prove
the basis upon which the speed limit was determimbds the speed limit shown in the
document must be accepted as being sufficient pbibfe speed limit in the absence of
any evidence to the contramirector of Public Prosecutions (Vic) v Juchnowg08]

VSC 181; (2008) 50 MVR 210.
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3. ROAD TRANSPORT (DRIVER LICENSING) ACT 1998

3.1  Section 14 — Demerit points register

Shakuntala v R[2008] NSWDC 305

“Is convicted, or found guilty, of an offence”

Once convicted or found guilty of an offence whattracts licence demerit points, the
recording of the relevant demerit points by the Ragainst the offender is a mandatory
administrative procedure. There is no jurisdictionthe Court dealing with an offence to
quash demerit points that attach to it.

Consistent with the wording of subs (2)(a), the REAords demerit points even if an
offender is given the benefit of an order unde® £€fimes (Sentencing Procedure) Act

1999 Shakuntala v f2008] NSWDC 305.

21



3.2 Section 25A — Driving while disqualified/suspeated/cancelled

P v Te Pairi[2008] NSWLC 17

Driving while cancelled — categorisation of the oéince

The Chief Magistrate by way obiter dictain sentencing the offender for driving whilst
cancelled stated that Courts in the jurisdictiothef Local Court have long taken the
view that driving whilst cancelled is less seridlian driving whilst disqualified and that
the latter should be punished more severely. Hbtolthis is a correct view of the law.
He quotedR v Dang[2005] NSWCCA 430 at [29] “the appropriate consad®n is the
relevant statutory regime and maximum penalty piiesd for the offence”. Thus the
objective seriousness is to be measured by thermswipenalty for the offence “not by
some informal grading system predicated on the Qaking greater umbrage at their
orders being defied compared to that to be applieeh a legislative or administrative
consequence operates to cancel an offender’s &dsitg”: P v Te Pairi[2008] NSWLC
17.Cf theobiter of the majority in the Court of Appeal Director of Public
Prosecutions v Yig[R008] NSWCA 226; (2008) 51 MVR 105 in relationttee offence

of driving while suspended.
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Director of Public Prosecutions v Yigit & Anof2008] NSWCA 226; (2008) 51 MVR

105

Driving while suspended — validity of notice of sysension

A charge against the defendant of driving whilepsusled was dismissed in the Local
Court on the basis that the driver had not beeidlyauspended. The RTA purported to
suspend him by written notice for six months foliogva speeding offence. The notice
informed him that he was suspended for 6 monthsatsaithat he could drive again on a
certain date which, once calculated, was actuatho@ths and 2 days after the
suspension took effect. The Magistrate held thanibtice was invalid because it
specified two periods of suspension. The DPP’s alppethe Supreme Court was
dismissed. The DPP then appealed to the Court pealp

The Court of Appeal held that a notice of suspen#iiat is ambiguous is not invalid
where the uncertainty as to the suspension pegande resolved by construction. The
guestion was raised, but not decided, about whélleerocal Court even had any power
to determine the “validity” of the notic&®irector of Public Prosecutions v Yigit & Anor
[2008] NSWCA 226; (2008) 51 MVR 105, overturning tthecision irDirector of Public

Prosecutions v Yigif2008) 49 MVR 345; [2008] NSWSC 35.

Driving while suspended — categorisation of the afhce
One of the reasons why uncertainty as to the dayloch the suspension terminates is
insufficient to invalidate the notice as a whol¢hiat contravention of a suspension is not

a serious criminal offence, more a regulatory afeerAlthough it carries significant
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maximum penalties, including imprisonment, thensiag of drivers of motor vehicles is
a regulatory process for the protection of othadrasers. The importance of that
purpose warrants the potential liability involvisgnificant penalties: it does not turn a
regulatory offence into a serious criminal offenbdé&ector of Public Prosecutions v Yigit
& Anor [2008] NSWCA 226 at [31]. In his dissenting judgrherandley AJA at [69]
categorised it as a serious criminal offence ofclhihe suspension period is an essential

element.

Johnson v R[2008] NSWDC 47

“Second or subsequent offence” and “the relevant dgualification period”

The following case looked at the interrelationgbgtween subs 6, 7 and 10 of s 25A. The
defendant was convicted of driving whilst suspend&uhin the previous five years he
had been convicted of a drink driving matter. Auis was what relevant disqualification
period under subs 10 should be applied. Subseétmnovides that the convicted person
is to be disqualified for “the relevant disqual#ton period”. The court held that even if
the new conviction was a second or subsequentadftar the purposes of subs 6, it is
not all second or subsequent offences which abe tooked at in determining the
relevant disqualification period under subs 10. [Htr section makes it clear that it is
only some second or subsequent offences whichrgigeo the extended disqualification
period. As the new conviction was not a secondubssquent offencender subs 1, 2 or
3(a) the relevant disqualification period was the legsziod under subs 10(a)ohnson v

R [2008] NSWDC 47.
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Wheeler[2008] NSWDC 165; (2008) 7 DCLR (NSW) 271

A different District Court judge took the opposivigw and disagreed with the
interpretation applied in th#bhnsordecision:Wheelel{2008] NSWDC 165; (2008)
DCLR (NSW) 271. The resolution of different integations of the relevant subsections
will have to await a superior court decision (@rdication through legislative

amendment).
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4. ROAD TRANSPORT (DRIVER LICENSING) REGULATION 200 8

4.1  Clause 57 — Procedures for variation, suspension eancellation of driver

licence

Director of Public Prosecutions v Yigit & Anoj2008] NSWCA 226; (2008) 51 MVR

105

Does cl 57 apply to demerit points suspensions unde 16(2)?

Handley AJA (dissenting) inbiter noted that cl 39 (the predecessor to cl 57 irote
regulation) applies where “the Authority decides.stspend” a person’s driver licence,
but in a demerit points case s 16(2) requires tihéxity to act. It might be said in such
cases the Authority does not “decide” and cl 39%dua apply. It was not necessary to
decide the question because the notice in thenhstse only took effect under s 33:
Director of Public Prosecutions v Yigit & An{2008] NSWCA 226, Handley AJA

(dissenting) at [54].
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5. ROAD TRANSPORT (VEHICLE REGISTRATION) REGULATION 2007

5.1  Sch1cl 15 - Pedal cycles

Matheson v Director of Public Prosecution(®SW) [2008] NSWSC 550

“Auxiliary”

The defendant appealed from her conviction of uaimgnregistered registerable motor
vehicle contrary to s 18(Hoad Transport (Vehicle Registration) A&97. She was
observed by Police riding what looked like a macoooter. It had foot pedals similar to
those on an ordinary pushbike protruding from itdtLthe time it was traveling about 30
kms per hour under its own power. It was not regest. The defendant claimed it was a
“push bike” and she had been led to believe thexe mo requirement to register it. It was
possible to use either electric power or the petdajrit the cycle into motion. The
guestion arose as to whether this type of cycleniighin the exception provided for in cl
15.

The Court held that it is necessary to construevtie “auxiliary” in the context of cl 15
and the Regulation generally. The use of the wartkiliary” raises for consideration
guestions concerning the nature and purpose olLsiom motors attached to the relevant
pedal cycle. If the legislature had intended tovte that registration provisions did not
apply to a pedal cycle to which was attached pipalmotors as long as those motors
had a combined maximum power not exceeding 20Gwiak provision could have

stated that simply by removing the word “auxiliarit’is relevant to have regard to the
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size, shape, weight, run distance, motor powanlshg angle, speed, structure and
appearance of the cycle in question in formingrectusion. If the vehicle is, in truth, a
motor scooter intended to operate primarily undetamwith a back-up pedaling facility,
then it would not fall within the statutory formutd a pedal cycleMatheson v Director

of Public ProsecutiondNSW) [2008] NSWSC 550.
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PART B — RECENT CASES RELEVANT TO DEFENCES TO MOTOR TRAFFIC

CHARGES

1. EVIDENCE OF ALCOHOL CONSUMPTION — CHALLENGING TH E
STATUTORY PRESUMPTION

Section 32 -Road Transport (Safety & Traffic Management) Act 99

Riley v Seip[2008] ACTSC 72; (2008) MVR 488
A defendant’s evidence as to the amount of alcbbakcalled consuming as a basis for
challenging the accuracy of the breath analysmisvidence which would displace the
statutory presumption, particularly where that ewick is uncorroborated: sedey v

Seip[2008] ACTSC 72; (2008) MVR 488.

Director of Public Prosecutions (Vic) v Mitche[P008] VSC 130

Displacement of statutory presumption — “unless thelefendant proves”

A Victorian Supreme Court decision on a similatdiary presumption provision s
48(1)(a) of theRoad Safety Adt986 (Vic) held that it unambiguously reversesdhas

of proof and casts upon the defendant the burdesstablishing on the balance of
probabilities that at the time the offence was catteth the concentration of alcohol was
less than that alleged. The driver was chargedr adta, with drink driving. The blood
alcohol reading was admitted into evidence. Alsmied as part of the prosecution case
was a record of interview in which the driver gawdence that he had consumed some

alcohol before riding his motorbike but also thatdeparted the scene of the collision
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and consumed alcohol at a friend’s house befoteadlsample was taken. The driver
did not give sworn evidence at the hearing. TheiMege dismissed the charge on the
basis that she was not persuaded beyond reasamlijethat the driver was in excess of
.05 at the time he was driving.

The Supreme Court held that if admissible evidesded to establish a person’s blood
alcohol concentration, a Magistrate is bound teptthat evidence in the absence of
evidence to the contrary being proved. It also liedd a record of interview was a self-
serving statement and could not be sufficient $pldice the presumption on the balance

of probabilities:Director of Public Prosecutions (Vic) v Mitch¢008] VSC 130.
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2. HONEST AND REASONABLE MISTAKE OF FACT
Section 9 -Road Transport (Safety & Traffic Management) Act 99
Section 25A -Road Transport (Driver Licensing) Act 1998

Section 18 -Road Transport (Vehicle Registration) Act 1997

Appeal of Francesco Mendolicchi{f2008] NSWDC 182

Offences under s 9 are not absolute liability offs The defence of honest and
reasonable mistake of fact is availalid¥®>P v Bong2005) 64 NSWLR 735; 158 A Crim
R 215 (a case involving drink “spiking” of whichetldefendant was unaware). The
factual scenario iAppeal of Francesco MendolicchiR008] NSWDC 182 involved the
consumption by the defendant of alcoholic drinkd eough mixture which unbeknownst
to him contained alcohol. On appeal the Districu@eld that, having raised evidence
of an honest and reasonable mistake of fact, theepution did not discharge the legal

burden of disproving the honest and reasonableak@dteyond reasonable doubt.

Director of Public Prosecutions v KailaHR008] NSWSC 752

In this case the accused was charged with driveewdisqualified. She was aware that
she was not licensed and not permitted to drivavéder, she was not aware that she was
a disqualified driver, an order of disqualificatiapparently having been made in her
absence and while she was overseas. The charggismassed in the Local Court.

The Supreme Court held that the defence of homesteasonable mistake of fact applies
only in circumstances where, were the facts betidethe accused to be true, the

accused would have been guilty of no offer@ergin v Stack1953) 88 CLR 248. Thus,
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where an accused is aware that she is unlicensedampermitted to drive, it makes no
difference that she was not aware of a court addsualifying her from driving. Even if

a mistake of fact exists in such circumstancds,atmistake as to which offence was
being committed. In those circumstances, it is geasary for the prosecution to negative
or preclude the existence of such a mistake, homweasonable or honest it may be:

Director of Public Prosecutions v Kailaf2008] NSWSC 752.

Coughlan v Curran[2008] QDC 66

Non-receipt of notice of suspension - mistake of ¢aor law?

Where the driver alleges that he or she was noteawfaa licence suspension due to the
non-receipt of the letter notifying him or her bétchange in licence status, is that a
mistake of fact or a mistake of law? On the facé tife mistake is simply one of fact but
the following case saw the question as one noaisityeanswered. The driver was served
with a suspension notice by post to his last knadadress. This engaged the deeming
provisions relating to postal service in thets Interpretation Act (1954) (Qldin NSW
see s 76nterpretation Act (1987)Where the relevant provisions were complied with
service was taken to have occurred “unless thaagnis proved”. The driver’s evidence
was that he did not receive the letter. The coeld khat this is not decisive evidence of
rebuttal of service. What has to be contradictqateef of delivery, that is, the acts of
addressing, prepaying and posting the letter. Tisemecrucial distinction between
contradicting delivery and contradicting receigbeTcourt asked — is a belief of non-
delivery consistent with the notion of deemed d&ljvand is the mistake in the

circumstances one of law or fact. The court’s weas that it was not an easy question to
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answer. It held that, because service was deenfeav®occurred and was not rebutted,
the mistake was one of la®oughlan v Currarf2008] QDC 66. In effect it appears the
court is saying that the driver is deemed to knbwha relevant facts that constitute the
offence. In Queensland the defence of mistakeatfi$aa statutory one found in s 24 of
theCriminal Code 1899Qld). Given that the section provides that it hbayexcluded by
“express or implied provisions of the law relatboghe subject” it is clearer to see how
the deemed service provisions were seen by the asumconsistent with the application
of s 24.Quaerethe position in NSW, in the absence of any clear agnambiguous
provision in NSW that deemed service of a suspensatice acts to modify or remove
the common law defence of honest and reasonabtakaisf fact.

The High Court has confirmed the general princthb “when an offence created by
parliament carries serious penal consequencesptirés look to Parliament to spell out
in clear terms any intention to make a person crafty responsible for conduct which is
based on an honest and reasonable mistake” antftRatliament intends to abrogate
that principle, it will make its intention plain @xpress language or necessary

implication”: CTM v The Queej2008] HCA 25.

Matheson v Director of Public Prosecution(®SW) [2008] NSWSC 550

The driver was charged with using an unregisteegistrable vehicle. The driver said
that conversations she had with RTA personnel &gddbelieve it was legal to use the
vehicle (a cycle-type vehicle that had an electrator and pedals) without a licence or

registration because its electric engine did neeer 200 watts. Held that this was a
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mistake of law, not factvlatheson v Director of Public Prosecutioff¢SW) [2008]

NSWSC 550, applyin@strowski v Palme2004) 218 CLR 493.

3. AUTOMATISM

Conviction Appeal — Robert James Kingstf@008] NSWDC 86

“Sleep driving”

A driver was charged with mid-range PCA. He hacdhtdrénking alcohol with a friend in
the evening. The friend left and the driver thevkta Stilnox tablet (Zolpidem) and later
went to bed. It was the first time he had takenilacd tablet and he received no warning
of any side effects. He then remembered nothint) efound himself at the friend’s
house the following morning. In the meantime he madle some strange phone calls to
his friend around midnight about tenants outsidepihemises looking for a room to rent.
Not long after the driver was involved in a colhisi200 metres from his house (although
travelling toward, not away from his home). Witnressaw his vehicle travelling along
the wrong side of the road for some distance befolleding head on with another
vehicle. At the scene he was described as unsteattlyglazed eyes and slurred speech.
A breath analysis was administered and showeddangaf 0.105. A blood test
undertaken later by the driver showed evidencetibfdX in his blood. At the scene the
driver was dressed only in shorts and a T-shihwi shoes or socks. The friend gave
some other evidence about the driver’s bizarre \diebawhen he came to pick him up

from the scene.
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Expert evidence was given that Zolpidem can trigeeep driving by inducing a sleep
disorder known as parasomnia and that sleep-droearde amnesic of the event. It was
unlikely that a reading just over 0.1 would havased a state of intoxication that would
generate the bizarre behaviour exhibited by theedimmediately before and after the
accident. The effect of the intoxication betweeiin8k and alcohol was not a
guantitative difference, but a qualitative one. fEhwas also evidence from a Therapeutic
Goods Administration report (written after the datehe offence) stating that driving
whilst apparently asleep had been identified adeeffect of Zolpidem.

The court held that there was sufficient evideme taised a reasonable possibility the
act of driving was involuntary and that the prosexucase did not remove that
reasonable doubConviction Appeal — Robert James Kingsfad08] NSWDC 86,

distinguishingRussell(1993) 70 A Crim R 17.

4. NECESSITY

Bayley v Police (SA)J2007] SASC 411

The defendant was charged with driving without dare and driving in a manner
dangerous to the public. He raised the defencecdssity. There was evidence that his
manner of driving was in response to threats ofqmal violence from occupants of
another vehicle. The defendant feared for his gafiet! that of his passengers. The
defendant was attempting to escape pursuit fronotier vehicle. In doing so he

rammed the other vehicle (which was the basisefitiving without care charge) and
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later crossed onto the wrong side of the roaddiallj head-on with an oncoming vehicle

(the drive manner dangerous charge).

The Full Court of the Supreme Court of South Adgtreonsidered the authorities on the

defence of necessity. The defence is availabléatatery offences such as driving in a

manner dangerous or driving without due care. @Qnhealefendant adduces evidence

sufficient to meet the evidentiary burden, the ldgaden rests on the prosecution to

exclude the defence of necessity beyond reasodablet. The judgment provides a

summary of the principles (relevant factors rathan strict elements) to be applied:

(i)

(ii)

(iii)

The issues raised by the defence of necessity lagéher an accused believed
on reasonable grounds that commission of the ccimaeged was necessary in
all the circumstances in order to remove a thrédeath or serious injury to
himself or another. Accordingly, there are subjectind objective
considerations.

A defence of necessity can only succeed if it asomably possible that an
accused believed on reasonable grounds that tres@whreat of death or
serious injury to himself or another, and that¢benmission of the offence
with which he was charged was necessary in ordeanmve the threat.
Further, objectively viewed, there must have beneasonable alternative
course of action open to the accused.

Assuming there was an imminent peril, a defendargtrhave honestly
believed on reasonable grounds that it was negegwanim to do the acts
which are alleged to constitute the offence in ptdeavoid the threatened

peril. That test will, as a matter of fact, notrbet if it is proved that the
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conduct was disproportionate to the threat. A raspas not proportionate to
the threat if there are reasonable grounds foebiely there were alternative
courses of action available.

(iv)  Each aspect of the criminal conduct must be addde$sven if certain
criminal conduct was necessary, the remainder roape That is because
such actions may not be either proportionate sareable.

(v) The response must be proportionate to the dangecamot go further. If
alternatives are reasonably available, the offepdimot proportionate and
therefore not reasonably necessary. The threat lpeustminent and
operative. An accused must be afforded no reasergdgortunity for an
alternative course of action which did not invoaésereach of the law, or
involved some lesser breach of the law. Reasonasgeand proportionality
has to be assessed objectively. The existenceygi@ssible alternative
courses of action is of central factual importance.

(vi)  The event justifying the conduct must be imminerd aperational. If the
threat abates there can be no emergency, nor cactian in response be said
to be reasonable or proportionate. This is an als/ioniting factual
consideration on the “reasonable necessity” element

(vi)  The defence may only be expected to arise on @&smns.

Applying the principles to the facts in this cates court held that the defence of
necessity was not made out in respect of eithelgehBayley v Police (SAR007]

SASC 411.
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The evidence must raise the issue of necessityd#ie judge can direct the jury on the
defence of necessity. There is no error in refutingave the defence of necessity to the
jury where the evidence before the jury did notvade a basis for it to be consider&ly

B (2007) 48 MVR 429; [2007] SASC 323. The same ppiecwould apply in summary
proceedings. That is, a magistrate need not cangidaelefence where it is not raised by

the evidence.
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PART C - A FINAL POINT OF INTEREST IN DEFENDED MATT ERS

(THE AFTERMATH — A SILVER LINING IF FOUND GUILTY?)

Section 10 -Crimes (Sentencing Procedure) Act 1999

Matheson v DPRNSW) [2008] NSWSC 550

Practitioners who might find themselves confronigtth the attitude from the bench on
sentence that a court “can’t” give a section 10mwaelient is found guilty after a
defended hearing will find some comfort in this idean of the Supreme Court.

In the Local Court the Appellant was found guilfieaa defended hearing of using an
unregistered registrable vehicle. Her lawyer adkea section 10 and the prosecutor did
not wish to be heard on the question. However tagiMrate said if he gave a s 10 he
would “fall foul of the proposition that there i® niscount”.

Johnson J in the Supreme Court said this was gplisation of the concept of the
discount for a plea of guilty. He repeated the psifon fromSiganto v The Queen
(1998) 194 CLR 656 that an offender is punishedtercrime and not the conduct of the
case. The important point is that Johnson J maaleat that “There is no statutory or
common law principle which excludes an order urgd#0 in circumstances where a
defended hearing has taken place”.

This decision is particularly valuable in the cottef defended motor traffic matters
because they are often run, not on disputed faatsyn technical issues, such as the

interpretation of legislative provisions. If yourhk you have good grounds to ask for a
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section 10 even if your client is found guilty afsedefended hearing, it will pay to have

a copy of this case handy.

PART D — SOME LIGHT RELIEF

Rainima v Magistrate Freund2008] NSWSC 944

Does the statutory driver licensing scheme breaclufhidamental rights?

The appellant appealed against her convictionhferoffence of drive while disqualified,
challenging the statutory requirements for driveensing on the basis that she possessed
a licence “pursuant to common law” and also raigirggpnstitutional issue that the
statutory requirements infringed freedom of movemé&he court held that no credible
challenge had been mounted against the validithefiriver licensing legislation. As
driver licensing is governed entirely by statuteréhis no such thing as a licence

“pursuant to common law”: sd@ainima v Magistrate Freunf2008] NSWSC 94

POSTSCRIPT

I hope you found this paper useful. | am happyn®ager any questions that arise and

accept any constructive criticism. | can be com@dett angel@selbornechambers.com.au

Nic Angelov

18 March 2009
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(1)

(2)

3)
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1)

APPENDIX — LEGISLATION EXTRACTS

ROAD TRANSPORT (GENERAL) ACT 2005

Authorised officer may require production of diver licence and name and
address from driver or rider

An authorised officer may, in the executiorhed or her functions under the road

transport legislation, require the driver or ridér vehicle or horse to do any or

all of the following:

@) produce his or her driver licence (in the aafsine driver of a motor
vehicle),

(b) state his or her name,

(c) state his or her home address.

A person must not:

€) refuse to comply with a requirement of an at#ted officer under
subsection (1), or

(b) state a false name or home address.

Maximum penalty: 20 penalty units.

In subsection (1), a reference to a drives g€hicle (in the case of a motor
vehicle) includes, where the driver is the holdea tearner licence and the motor
vehicle is not a motor cycle, a reference to a &otd a driver licence occupying
the seat in or on the motor vehicle next to theedri

Liability of responsible person for vehicle fodesignated offences

Responsible person for vehicle taken to have comrted designated offences
If a designated offence occurs in relation to agigtrable vehicle, the person
who at the time of the occurrence of the offendhésresponsible person for the
vehicle is taken to be guilty of an offence undher provision concerned in all
respects as if the responsible person were thalaaffiender guilty of the
designated offence unless:
@ in any case where the offence is dealt witthenrPart 5.3-the person
satisfies the authorised officer under section tha®:
0] the vehicle was at the relevant time a stolehicle or a vehicle
illegally taken or used, or
(i) the actual offender would have a defencertp prosecution for
the designated offence brought against the offermter
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(@)

3)

(4)

(b) in any other case-the person satisfies the tmaring the proceedings for
the offence that:
0] the vehicle was at the relevant time a stolehicle or a vehicle
illegally taken or used, or
(i) the actual offender would have a defencertp prosecution for the
designated offence brought against the offender.

Liability of actual offender unaffected Nothing in this section affects the
liability of the actual offender. However, if a @ty has been imposed on or
recovered from any person in relation to any degigph offence, no further
penalty may be imposed on or recovered from angrgibrson in relation to the
offence.

When responsible person not liable for parking offace Despite subsection (1),

the responsible person for a vehicle is not guftg parking offence by the

operation of that subsection if:

(@ in any case where such an offence is dedit witler Part 5.3-the
responsible person:

(1) within 21 days after service on the resporesji@rson of a penalty
notice alleging that the responsible person has fadty of such
offence, supplies by statutory declaration to titharised officer
under section 183 the name and address of therpesso was in
charge of the vehicle at all relevant times retatm the parking
offence concerned, or

(i) satisfies the authorised officer that thep@ssible person did not
know and could not with reasonable diligence haoedained the
name and address, or

(b) in any other case-the responsible person:

(1) within 21 days after service on the resporesji@rson of a
summons in respect of the offence, supplies bytstat
declaration to the informant the name and addreds@erson
who was in charge of the vehicle at all relevamies relating to
the parking offence concerned, or

(i) satisfies the court hearing the proceediraysliie offence that the
responsible person did not know and could not vadsonable
diligence have ascertained the name and address.

Duty to inform if person not driver of vehicle comnitting camera recorded

offenceA person who:

€) is served with a penalty notice or a coudrattince notice in respect of a
camera recorded offence, and

(b) was not the driver of the vehicle to which dience relates at the time
the offence occurred,

must, within 21 days after service of the notiegyy by statutory declaration to

the authorised officer under section 183 (in theeaaf a penalty notice) or the
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(5)

(6)

prosecutor (in the case of a court attendanceejdti® name and address of the
person who was in charge of the vehicle at the theeoffence occurred.

For the purposes of subsections (3) and {45 presumed that a penalty notice
served on a person by post is served on the p@fsdays after it is posted,
unless the person establishes that it was notwettdiy the person, or was not
received by the person within the 21-day period.

Offence-failure to comply with subsection (4A person must comply with

subsection (4) unless the person satisfies:

@ in the case of a penalty notice-the authorigéder, or

(b) in the case of a court attendance notice-thetaclealing with the camera
recorded offence, or

(c) in either case-the court dealing with the oéfe of failing to comply with
subsection (4),

that he or she did not know and could not with ceable diligence have

ascertained that name and address.

Maximum penalty:

(7)

(a) if the offence relates to a vehicle registeriterwise than in the name of
a natural person-20 penalty units, or
(b) in any other case-5 penalty units.

Offence-false nomination of person in charge of vétie A person must not, in
a statutory declaration supplied under subsecdrfglsely nominate another
person as the person who was in charge of the leeditithe time the offence
occurred.

Maximum penalty:

(7A)

(7B)

(8)

(@) if the offence relates to a vehicle registertiterwise than in the name of
a natural person-10 penalty units, or
(b) in any other case-5 penalty units.

A court or authorised officer may have reger@ statutory declaration that is
provided by a person in deciding, for the purpadesubsection (3), (4) or (7),
whether the person did not know and could not wetisonable diligence have
ascertained the name and address of the perstiaigecof a vehicle.

If a statutory declaration is provided by ago® under subsection (7A), it must
include the matters (if any) prescribed by the latijons.

When responsible person for vehicle not liable focamera recorded offence
A person who is served with a penalty notice ooartcattendance notice in
respect of a camera recorded offence is not goiltizat offence by operation of
this section if the person:

€) complies with subsection (4) in relation te tffence, or
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(9)

(10)

(11)

(12)

(b) satisfies the authorised officer (in the caka penalty notice) or the court
(in the case of a court attendance notice) thatrlsle did not know and
could not with reasonable diligence have ascertiihe name and address
of the person who was in charge of the vehicl@atime the offence
occurred.

Statutory declaration is admissible and is prima faie evidenceA statutory

declaration under subsection (3), (4) or (7A),risguced in any proceedings

against the person named in the declaration arespect of the designated

offence concerned, is admissible and is prima facidence:

€) in the case of a statutory declaration regata parking offence-that the
person was in charge of the vehicle at all reletiams relating to the
parking offence, or

(b) in the case of a statutory declaration retpt;ma camera recorded
offence-that the person was the driver of the Jeratthe time the
offence occurred.

Statutory declaration to relate to one designatedftence A statutory
declaration that relates to more than one desidratence does not constitute a
statutory declaration under, or for the purposesubsection (3) or (4).

Section does not derogate from any other lawhe provisions of this section are
in addition to and not in derogation of any othesvisions of this or any other
Act.

Definitions In this section:

"camera recorded offence" means:

(a) a public transport lane offence as defineseiction 57B of th&koad
Transport (Safety and Traffic Management) Act 1@9®spect of which
the penalty notice or the summons indicates treabffence was detected
by an approved traffic lane camera device (withimneaning of that
Act), or

(b) a traffic light offence as defined in secttwn of theRoad Transport
(Safety and Traffic Management) Act 199%espect of which the penalty
notice or the summons indicates that the offencedegected by an
approved camera detection device (within the mepoirthat Act), or

(c) a speeding offence in respect of which theafigmotice or the summons
indicates that the offence was detected by an &pdrspeed measuring
device and recorded by an approved camera recodéivige (within the
meaning of thé&koad Transport (Safety and Traffic Management)1889
), or

(d) a speeding offence in respect of which:

0] the penalty notice or the court attendancéceandicates that the
offence was detected by an approved speed measlavice
within the meaning of thRoad Transport (Safety and Traffic
Management) Act 199%nd
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(1)

(2)

202

1)

(i) the number plate of the vehicle concerned vea®rded by a police
officer using photographic or video equipment apptbby the
Commissioner of Police for the purposes of thisageaph.

"designated offence” means:

@) a camera recorded offence, or

(b) a parking offence.

"parking offence"” means any offence of standingarking a motor vehicle or
trailer or of causing or permitting a motor vehioletrailer to stand, wait or be
parked in contravention of any regulation made utiteRoad Transport (Safety
and Traffic Management) Act 1999

Relevant offences

In this Division, a "relevant offence” means:
(@) any of the following offences committed affee commencement of this
Division of which a person has been convicted gt in this State:
0] a major offence,
(i) a prescribed speeding offence,
(i) an offence under section 25 (3) of tRead Transport (Driver
Licensing) Act 1998
(iv)  an offence under section 25A (1), (2) or ¢8YtheRoad Transport
(Driver Licensing) Act 1998or
(b) an offence committed after the commencemetttisfDivision of which a
person has been convicted by a court in anothée Stal erritory that
would be an offence of the kind referred to in gaaph (a) if it had been
committed in this State, or
(c) a relevant offence within the meaning of settlOEA of theTraffic Act
1909as in force immediately before its repeal.
A relevant offence includes an offence of kv referred to in subsection (1) (a)
in respect of which the charge is found proverg person is found guilty, (but
without proceeding to a conviction) under sectiOroi theCrimes (Sentencing
Procedure) Act 19990r section 556A of th€rimes Act 1900 if the offence
would, if it were a relevant offence, give risethh@ declaration of the person
under this Division as an habitual traffic offenderthat case, a reference in this
Division to the conviction of the person for a keat offence includes a reference
to the making of an order with respect to the perso

Quashing of declaration and bar against appesl

The declaration of a person as an habituffldraffender by section 199 may be
guashed by a court that convicts the person oiezast offence (at the time of
the conviction or at a later time) if it determirtbat the disqualification imposed
by the declaration is a disproportionate and urgossequence having regard to
the total driving record of the person and the gp@ircumstances of the case.
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(2)
3)

205

(1)

(1A)

(1B)

(2)

If a court quashes a declaration under this@® the court must state its reasons
for doing so.

However, a declaration or disqualification anthis Division cannot be appealed
to any court whether under this or any other Act.

Immediate suspension of licence in certain cumstances

If a person is charged by a police officerhwit

(a) an offence involving the death of, or grievbaslily harm to, another
person caused by the use of a motor vehicle, naffence that
comprises:
(1) the crime of murder or manslaughter, or
(i) an offence under section 33, 35 (1) (b), 5244 of theCrimes

Act 1900, or

(b) an offence under section 9 (3) or (4), 15 14),22 (2), 40 or 41 (2) of the
Road Transport (Safety and Traffic Management)18809,
the same or another police officer may, at any tivitein 48 hours after
the person has been charged, give the person arsisp notice.

If it appears to a police officer that a pgrdias committed an offence under the

Road Transport (Safety and Traffic Management)1889(other than a camera

recorded offence within the meaning of section affthis Act) of:

@ exceeding a speed limit prescribed underAlbaby more than 45
kilometres per hour, or

(b) exceeding a speed limit prescribed underAlcaby more than 30
kilometres per hour but not more than 45 kilomepeshour, as the
holder of a learner licence or provisional licefmethe class of vehicle
being driven, the same or another police officey,nagany time within 48
hours of:

(c) the person being served with a penalty ndticeéhe offence, or

(d) the person being charged with the offence,

give the person a suspension notice.

If it appears to a police officer that a merdras committed an offence under the
regulations under theoad Transport (Driver Licensing) Act 1968being the
holder of a learner licence driving unaccompanig@ supervising driver, the
same or another police officer may, at any timéiniéi8 hours of:
(a) the person being served with a penalty ndticéhe offence, or
(b) the person being charged with the offence,

give the person a suspension notice.

For the purposes of this section, a "suspensatice” is a notice, in a form

approved by the Authority:

(a) if the person is charged with an offence reféto in subsection (1) , (1A)
or (1B)-informing the person that any driver licerteeld by the person is
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3)

(4)

()

(6)

(7)

suspended from a date specified in the noticef trg notice so specifies)

immediately on receipt of the notice, until the ig®ais heard and

determined by a court (or until the charge is wigtveh), and

(b) if the person is served with a penalty notarean offence referred to in
subsection (1A) or (1B)-informing the person thay driver licence held
by the person is suspended from a date specifidfteinotice, or (if the
notice so specifies) immediately on receipt ofrib&ce, until whichever
of the following happens first:

0] a period of 6 months (in the case of an oftereferred to in
subsection (1A) (a)) or 3 months (in the case obféence referred
to in subsection (1A) (b) or (1B)) elapses after date on which
the offence is alleged to have been committed,

(i) if the person elects to have the matter dateed by a court in
accordance with Part 3 of tiénes Act 1996the matter is heard
and determined by a court or a decision is madéanatke or
continue proceedings against the person,

(i)  adecision is made not to enforce the pgnatitice, and

(c) informing the person of the right of appeatlensection 242, and
(d) requiring the person:

(1) to surrender any such licence, by a date §ipddn the notice, to a
police officer, or

(i) if the notice so specifies-to surrender anglslicence in the
person’s possession immediately to the police efficho gave the
person the notice.

Any driver licence held by a person to whosuapension notice is given is
suspended in accordance with the terms of theaotic

Particulars of each suspension notice givateuthis section are to be forwarded
to the Authority immediately after the notice is@n.

A person who is given a suspension notice mustnder his or her driver licence
in compliance with the notice.

Maximum penalty: 20 penalty units.

If, on the determination of the charge by artahe person is disqualified from

holding or obtaining a licence for a specified time

@ the court must take into account the periosuspension under this
section when deciding whether to make any ordeeusection 188, and

(b) to the extent (if any) that the court so ogd@rsuspension under this
section may be regarded as satisfying all or gfaathg mandatory
minimum period of disqualification required by ttsaction to be imposed
when the charge is proved.

For the purposes of this section:
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(@)
(b)
(©)
(d)

()

a person is charged with an offence whenqaatis of the offence are
notified in writing to the person by a police ofi¢ and
a charge is withdrawn when the person chaigedtified in writing of
that fact by a police officer or when it is withdna before the court, and
a charge is determined by a court when theno# is proved or the court
attendance notice is dismissed, and
a decision is made not to take or continueg@edings against a person
when the person is notified in writing of that fagta police officer or
when the proceedings are discharged by the codt, a
a decision is made not to enforce a penaltig&@ relation to a person
when the person is notified in writing of that fagt
0] a police officer, or
(i) an appropriate officer for the penalty notwehin the meaning of
Part 3 of thérines Act 1996 or
(i)  a member of staff of the State Debt Recovefffice.
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2. ROAD TRANSPORT (SAFETY AND TRAFFIC MANAGEMENT) A CT
1999

12 Use or attempted use of a vehicle under the lnénce of alcohol or any other
drug

(1) A person must not, while under the influentaloohol or any other drug:

€) drive a vehicle, or

(b) occupy the driving seat of a vehicle and agteto put the vehicle in
motion, or

(c) being the holder of a driver licence (othartla provisional licence or a
learner licence), occupy the seat in or on a magbicle next to a holder
of a learner licence who is driving the motor védic

Maximum penalty:

€) in the case of a first offence to which paagdyr(a) or (b) relates-20
penalty units or imprisonment for 9 months, or hath

(b) in the case of a second or subsequent offenaich paragraph (a) or (b)
relates-30 penalty units or imprisonment for 12 thenor both, or

(c) in the case of an offence to which paragraphglates-20 penalty units.

(2) If a person is charged with an offence undéssction (1):

€) the information may allege the person was utfgeinfluence of more
than one drug and is not liable to be dismissetherground of
uncertainty or duplicity if each of those drugsiéscribed in the
information, and

(b) the offence is proved if the court is satidfieyond reasonable doubt that
the defendant was under the influence of:
(1) a drug described in the information, or
(i) a combination of drugs any one or more of ehwas or were

described in the information.

Note: Division 3 of Part 3 of th&®oad Transport (General) Act 199®ovides for the
disqualification of persons from holding driverditces for certain offences (including
offences under this section).

13 Power to conduct random breath testing

(1) A police officer may require a person to urgea breath test in accordance with
the officer’s directions if the officer has reasbleacause to believe that the
person:
€) is or was driving a motor vehicle on a roadoad related area, or
(b) is or was occupying the driving seat of a methicle on a road or road

related area and attempting to put the motor veliicmotion, or
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(1)

(2)

3)

(c) being the holder of a driver licence, is osve@cupying the seat in a
motor vehicle next to a holder of a learner licemt&e the holder of the
learner licence is or was driving the vehicle aoad or road related area.

A person must not, when required by a polifieer to undergo a breath test
under subsection (1), refuse or fail to undergodtteath test in accordance with
the directions of the officer.

Maximum penalty: 10 penalty units.

It is a defence to a prosecution for an oféennder subsection (2) if the
defendant satisfies the court that the defendastumable on medical grounds, at
the time the defendant was required to do so, tlergo a breath test.

Before requiring a person to undergo a bréaghunder subsection (1), and for
the purpose of determining whether to conduct sutdst, a police officer may
conduct a preliminary assessment to determinedfall is present in the person’s
breath by requiring the person to talk into a devtat indicates the presence of
alcohol.

Without limiting any other power or authorigypolice officer may, for the
purposes of this section, request or signal theedof a motor vehicle to stop the
vehicle.

A person must comply with any request or signade or given to the person by a
police officer under subsection (4).
Maximum penalty: 10 penalty units.

Breath analysis following arrest

A police officer may require a person who bhasen arrested under section 14 to
submit to a breath analysis in accordance withdthextions of the officer.

A breath analysis must be carried out by &padfficer authorised to do so by the
Commissioner of Police at or near a police statiosuch other place as that
officer considers desirable.

As soon as practicable after a person has ist¢ohto a breath analysis, the police

officer operating the breath analysing instrumenstaeliver a written statement

to that person signed by that officer specifying fibllowing:

€) the concentration of alcohol determined byahalysis to be present in
that person’s breath or blood and expressed inmesof alcohol in 210
litres of breath or 100 millilitres of blood,

(b) the day on and time of the day at which tresatr analysis was
completed.
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A person who is required by a police officadar subsection (1) to submit to a
breath analysis must not refuse or fail to submthat analysis in accordance
with the directions of the officer.

Maximum penalty: 30 penalty units or imprisonment I8 months or both (in the
case of a first offence) or 50 penalty units oriiisgnment for 2 years or both (in
the case of a second or subsequent offence).

It is a defence to a prosecution for an oféennder this section if the defendant
satisfies the court that the defendant was unablaedical grounds, at the time
the defendant was required to do so, to submittieath analysis.

When breath test or breath analysis not permitd

A police officer cannot require a person to undeadweath test or to submit to a
breath analysis:

€) if that person has been admitted to hosptaifedical treatment, unless
the medical practitioner in immediate charge ofdriber treatment has
been notified of the intention to make the reqigsitand the medical
practitioner does not object on the grounds thatgi@nce with it would
be prejudicial to the proper care or treatmenhaf person, or

(b) if it appears to the officer that it would, Bason of injuries sustained by
that person, be dangerous to that person’s mechcalition to undergo a
breath test or submit to a breath analysis, or

(c) at any time after the expiration of 2 hourmrthe occurrence of the event
by reason of which the officer was entitled undesten 13 (1) to require
that person to undergo a breath test, or

(d) at that person’s home.

Police officer may require sobriety assessment

A police officer may require a person to sufbtmian assessment of his or her

sobriety in accordance with the directions of tffecer if:

€) the person has undergone a breath test imdagume with Division 3, and

(b) the result of the test does not permit the@erto be required to submit to
a breath analysis.

A person cannot be required to submit to aispbassessment unless:

€)) a police officer has a reasonable belief tyathe way in which the
person:
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(1)

(@)

(2A)

(1) is or was driving a motor vehicle on a road@ad related area, or
(i) IS or was occupying the driving seat of a orotehicle on a road or
road related area and attempting to put the vemateotion, the
person may be under the influence of a drug, and
(b) the assessment is carried out by a policeaffat or near the place where
the person underwent the breath test.

Arrest following failure to submit to (or pass)sobriety assessment

If the person refuses to submit to a sobriety assest under this Division or,
after the assessment has been made, a policerdfisea reasonable belief that
the person is under the influence of a drug, the@aofficer may:

@) arrest that person without warrant, and

(b) take the person (or cause the person to lem}akith such force as may be
necessary to a hospital or a place prescribeddyetulations and there
detain the person (or cause the person to be edddior the purposes of
this Division.

Procedure for taking samples following arrest

Except as provided by section 28, a policeeeffmay require a person who has
been arrested under section 26 to provide samplde person’s blood and urine
(whether or not the person consents to them baiwen) in accordance with the
directions of a medical practitioner, registeredsewr prescribed sample taker.

The police officer must inform any such medtlfgactitioner, registered nurse or
prescribed sample taker that the samples are sghjtarbe taken for the purposes
of this Division.

The medical practitioner, registered nurs@mascribed sample taker by whom or

under whose directions a sample of blood is takeaccordance with this

Division must:

€) place the sample into a container, and

(b) fasten and seal the container, and

(c) mark or label the container for future ideiotition, and

(d) give to the person from whom the sample igmak certificate relating to
the sample that contains sufficient informatiort@ble the sample to be
identified as a sample of that person’s blood.

Maximum penalty: 20 penalty units.
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The medical practitioner, registered nursprescribed sample taker must, as
soon as reasonably practicable after the samfot is taken, arrange for the
sample to be submitted to a laboratory prescrilyeithé regulations for analysis
by an analyst to determine whether the blood costaidrug.

Maximum penalty: 20 penalty units.

The person from whom the sample of blood ta&en may, within 12 months

after the taking of the sample, apply to the latmgaprescribed under this section
for a portion of the sample to be sent, for analgsithat person’s own expense, to
a medical practitioner or laboratory nominated ey person.

The medical practitioner, registered nursprescribed sample taker by whom or
under whose directions a sample of urine is takeaccordance with this Division
must:

@ divide the sample into 2 approximately equatipns, and

(b) place each portion into a container, and

(c) fasten and seal each container, and

(d) mark or label each container for future idiecdtion.

Of the 2 sealed containers:

(@) one must be handed by the medical practitjoeegistered nurse or
prescribed sample taker to the person from whoma# taken or to some
other person on behalf of that person, and

(b) the other must be handed by the practitiomerse or prescribed sample
taker to the police officer present when the sam@ae taken and
forwarded to a laboratory prescribed by the regutatfor analysis by an
analyst to determine whether the urine containgig.d

An analyst at a laboratory prescribed by #gutations to whom any blood or
urine is submitted for analysis under this secti@y carry out an analysis of the
blood or urine to determine whether it containsugd

Any duty of a medical practitioner, registeradse or prescribed sample taker
under this Division and any relevant provisionshef regulations may be
performed by a person acting under the supervisidhe medical practitioner,
registered nurse or prescribed sample taker. A peitformed by any such person
is taken to have been performed by the medicatifoaer, registered nurse or
prescribed sample taker.

An analysis under this section may be caroigt] and anything in connection
with the analysis (including the receipt of thedaoor urine to be analysed and
the breaking of any seal) may be done, by a pasting under the supervision of
an analyst and, in that event, is taken to have bagied out or done by the
analyst.
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32 Evidence of alcohol concentration revealed byréath or blood analysis in
proceedings for offence under section 9

(1) In proceedings for an offence under sectioeM@jence may be given of the
concentration of alcohol present in the breathlood of the person charged as
determined by:

@ a breath analysing instrument operated byliaeofficer authorised to do
so by the Commissioner of Police, or
(b) an analysis of the person’s blood under tlig.P

(2) In proceedings for an offence under sectioin® concentration of alcohol so
determined is taken to be the concentration oftedtm the person’s breath or
blood at the time of the occurrence of the releeseint referred to in section 13
(1) (@), (b) or (c) if the breath analysis was mamteblood sample taken, within 2
hours after the event unless the defendant prénagghe concentration of alcohol
in the defendant’s breath or blood at the time eomed was:

(@1) inthe case of an offence under section 9-¢Zbho grammes of alcohol in
210 litres of breath or 100 millilitres of blood, o

€)) in the case of an offence under section 9g4d9-than 0.02 grammes of
alcohol in 210 litres of breath or 100 millilitre$ blood, or

(b) in the case of an offence under section 9¢2y-than 0.05 grammes of
alcohol in 210 litres of breath or 100 millilitre$ blood, or

(c) in the case of an offence under section 9¢§y-than 0.08 grammes of
alcohol in 210 litres of breath or 100 millilitre$ blood, or

(d) in the case of an offence under section 9gg9-than 0.15 grammes of
alcohol in 210 litres of breath or 100 millilitre$ blood.

3) Nothing in subsection (2) affects the operatid section 10.

42 Negligent, furious or reckless driving

(1) A person must not drive a motor vehicle negiity on a road or road related
area.

Maximum penalty:

(a) if the driving occasions death-30 penalty sinitimprisonment for 18
months or both (in the case of a first offencey@penalty units or
imprisonment for 2 years or both (in the case sé@nd or subsequent
offence), or

(b) if the driving occasions grievous bodily har@{Znalty units or
imprisonment for 9 months or both (in the case fafsh offence) or 30
penalty units or imprisonment for 12 months or bththe case of a
second or subsequent offence), or

(c) if the driving does not occasion death orgies bodily harm-10 penalty
units.
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A person must not drive a motor vehicle fuslkyyrecklessly or at a speed or in a
manner dangerous to the public, on a road or reladed area.

Maximum penalty: 20 penalty units or imprisonment9 months or both (in the
case of a first offence) or 30 penalty units oriiisgnment for 12 months or both
(in the case of a second or subsequent offence).

In considering whether an offence has beemaibted under this section, the

court is to have regard to all the circumstancdas®fcase, including the

following:

€) the nature, condition and use of the roadad related area on which the
offence is alleged to have been committed,

(b) the amount of traffic that actually is at tiae, or which might reasonably
be expected to be, on the road or road related area

In this section:
"grievous bodily harm” includes any permanent oioses disfigurement.

Regulations

General regulation-making power The Governaymake regulations, not
inconsistent with this Act, for or with respectany matter that by this Act is
required or permitted to be prescribed or thakisessary or convenient to be
prescribed for carrying out or giving effect tosttfct.

Examples of subject-matter for regulationpémticular, the regulations may
make provision for or with respect to the mattetsaut in Schedule 1.

Application, adoption or incorporation of crt documents The regulations:

@ may apply, adopt or incorporate, whether whotlin part or with or
without modifications, publications of the Natioaansport Commission
that have been approved (whether before or afeecemmencement of
this section) by the Australian Transport Counciany other publication
(including any Act or regulation of the Commonwhakl Territory or
another State), either as published or as in fisooe time to time, and

(b) may apply to any provision of the regulationether wholly or in part
or with or without modifications, the provisionstbie Criminal Codeset
out in the Schedule to tl@&riminal Code Act 1996f the Commonwealth.

Ambit of power in subsection (3) Subsectioh(E extends to documents

approved by the Australian Transport Council tretehbeen published in this
State by the Authority on behalf of the Nationahiisport Commission.
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Definitions in regulations For the purposeshaf regulations, the regulations may

define an expression (or apply, adopt, or incorf@oaadefinition of an expression

in a publication referred to in subsection (3) tagt is defined by this Act:

€) in the same (or in substantially the same) asif is defined by this Act,
or

(b) by reference to one or more classes of miattérded in the expression as
defined by this Act, or

(c) by reference to a combination of classes dfenancluded in the
expression as defined by this Act and in any otixpression defined by
this Act (but not so as to exceed the power to nagalations in respect
of those classes of matter), or

(d) for the purposes of applying, adopting or mpowating a publication of
the National Transport Commission that has beenoapg by the
Australian Transport Council-in the same way as defined in the
publication despite anything contained in this aicthe other road
transport legislation (within the meaning of Read Transport (General)
Act 2005).

Evidence of publications of National Transpodammission If a regulation

applies, adopts or incorporates by way of referamgepublication (or provision

of a publication) referred to in subsection (3)@&)he National Transport

Commission that has been approved by the Australiansport Council,

evidence of the publication or provision may beegivn any proceedings:

€)) by the production of a document purportinpéca copy of it and
purporting to be published by or on behalf of treibhal Transport
Commission, or

(b) by the production of a document purportingpéoa copy of it and
purporting to be printed by the government primteby the authority of
the Government of the Commonwealth, a State oratdiy.

Offences in regulations The regulations maate offences punishable by a
penalty not exceeding 30 penalty units (includiefedces for such offences and
who bears the onus of proof in respect of suchriefs).

Penalty of driver licence disqualificationdddition to a penalty referred to in
subsection (7), the regulations may provide foeespn who is convicted of an
offence against this Act or the regulations:

€) to be automatically disqualified by virtuetbé conviction from holding a
driver licence for a period not exceeding 6 mondrs,

(b) to be disqualified by order of the court thatvicts the person of the
offence from holding a driver licence for such pdras the court thinks fit
(whether for a period that is shorter or longenthgeriod of automatic
disqualification referred to in paragraph (a)).

Alternative verdicts The regulations may pdev/for a person who is prosecuted
for an aggravated form of an offence under thelegguns to be convicted by a
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court of a lesser offence if the court is not digtisthat the elements of the
aggravated offence have been proven, but is satifffiat the elements of the
lesser offence have been proven.

Certificate evidence regarding speed limhg Tegulations may provide for a
document that is signed or purports to be signedrton behalf of the Authority
or other specified person in respect of a speeid éipplying to a road or road
related area that certifies any matter specifiethieyregulations concerning the
speed limit (or the operation of any device by nseafrwhich the speed limit is
imposed) to be admissible and prima facie evideftkeat matter in proceedings
before a court or tribunal.

Fees The regulations may impose a fee irecdsy services provided by the
Authority under this Act or the regulations desyite fact that the fee may also
comprise a tax.

ROAD TRANSPORT (DRIVER LICENSING) ACT 1998

Demerit points register

The Authority must maintain a demerit poirggister in accordance with this Act
and the regulations.

The Authority must record, in the demerit gsiregister, against a person the

number of demerit points specified in the reguladid the person:

@ is convicted, or found guilty, of an offengeesified in the national
schedule of demerit points or any other offenceified in the
regulations, or recognised, under section 15, or

(b) pays the whole or any part of the penalty Bjgecin a penalty notice
issued to the person in respect of the offence, or

(c) has not paid the penalty specified in a pgnaitice issued to the person
in respect of the offence, the person has notesletct have the matter
dealt with by a court and the time for the persmhdve the matter so dealt
with has lapsed.

Demerit points recorded against a person (wévatr not a person holds an
Australian driver licence) must be taken into actafithe person subsequently
obtains or applies for a driver licence within &yeof the date of the offence for
which the demerit points are incurred.

For the purposes of subsection (3), if a peegaplies for a driver licence
(including for the renewal of a licence) havingumed 12 or more demerit points
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within a 3 year period ending on the day on whighapplicant last committed an

offence for which demerit points have been recomtgnst the applicant:

@ the Authority may refuse the person’s appiccatind take action under
section 16A, or

(b) the Authority may grant the licence and taggom under section 16 or
16A.

Without limiting any other provision of thig&ion, the Authority may correct
any mistake, error or omission in the demerit gomegister, subject to any
requirements of the regulations.

Note: If the holder of a driver licence issued by anotih@ver licensing authority
commits an offence in this State that warrants dirpeints, the Authority must
transmit all relevant information about the offettacghe other authority (see
section 11 (3)).

Driver must be licensed

A person must not, unless exempted by thelaéigas:

€) drive a motor vehicle on any road or roadteglarea without being
licensed for that purpose, or

(b) employ or permit any person not so licensedrive a motor vehicle on
any road or road related area.

Maximum penalty: 20 penalty units.

A person who has never been licensed musunégss exempted by the
regulations, drive a motor vehicle on any roadoadrrelated area without being
licensed for that purpose.

Maximum penalty: 20 penalty units (in the case 6fst offence) or 30 penalty
units or imprisonment for a period 18 months ohl@t the case of a second or
subsequent offence).

If a person is convicted of an offence unddrsgction (2) (being a second or
subsequent offence), the person is disqualifiethbyconviction (and without any
specific order) for a period of 3 years from holglandriver licence. The
disqualification is in addition to any penalty ingeal for the offence.

Note: Section 26 of th&®oad Transport (General) Act 199%ovides for the
effect of a disqualification (whether or not by eraf a court).

For the purposes of subsection (2), a perasmbt been licensed in connection
with an offence if the person has not held a drilence (or equivalent) of any
kind in Australia for the period of at least 5 y@anmediately before being
convicted of the offence.
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An offence under this section is a secondubsequent offence for the purposes

of this section if:

€) it is the second or subsequent occasion oohathie person is convicted
of an offence against this section within the pieb 5 years immediately
before the person is convicted of the offence, or

(b) within the period of 5 years immediately beftihe person is convicted of
the offence, the person was convicted of:
0] an offence under section 6 (1C) or 7A of Traffic Act 1909as in

force before its repeal), or

(i) an offence under section 25 (2).

A person who has never been licensed cannobfrcted under both this section
and section 25A in respect of driving on the sac@asion. However, nothing in
this section prevents the person from being coagidf an offence under section
25A in respect of driving that constitutes an offerunder this section.

A person cannot be convicted under both suizsefl) (a) and (2) in respect of
driving on the same occasion. A person charged avitbffence under subsection
(2) can be convicted instead of an offence undesexttion (1) (a), but a person
charged with an offence under subsection (1) (apctbe convicted instead of
an offence under subsection (2).

Subsection (1) does not apply to or in respéetlight rail vehicle within the
meaning of thé&koad Transport (Safety and Traffic Management)12609.

Offences committed by disqualified drivers odrivers whose licences are
suspended or cancelled

A person who is disqualified by or under argt Aom holding or obtaining a

driver licence must not:

€) drive a motor vehicle on a road or road relae=a during the period of
disqualification, or

(b) make an application for a driver licence dgrihe period of
disqualification and in respect of the applicatsdate his or her name
falsely or incorrectly or omit to mention the disdjication.

Maximum penalty: 30 penalty units or imprisonmesrt 18 months or both (in the

case of a first offence) or 50 penalty units oriiisgpnment for 2 years or both (in

the case of a second or subsequent offence).

A person whose driver licence is suspended mots

(a) drive on a road or road related area a mathrcle of the class to which
the suspended driver licence relates, or

(b) make an application for a driver licence dgrihe period of suspension
for a motor vehicle of the class to which the susieel driver licence
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relates and in respect of such an application kiater her name falsely or
incorrectly or omit to mention the suspension.
Maximum penalty: 30 penalty units or imprisonmet I8 months or both (in the
case of a first offence) or 50 penalty units oriiisgnment for 2 years or both (in
the case of a second or subsequent offence).

A person whose application for a driver licems refused or whose driver licence
is cancelled must not:
€) drive on a road or road related area a magbicle of the class to which
the cancelled licence or the refused applicatiteted without having
subsequently obtained a driver licence for a meéhicle of that class, or
(b) make an application for a driver licence fanator vehicle of the class to
which the cancelled licence or the refused apptoatelated and in
respect of the application state his or her nanselfaor incorrectly or
omit to mention the cancellation or refusal.
Maximum penalty: 30 penalty units or imprisonment I8 months or both (in the
case of a first offence) or 50 penalty units oriiisgnment for 2 years or both (in
the case of a second or subsequent offence).

For the purposes of subsection (3) (b), agrevgho applies for a driver licence
for a class of motor vehicle need not mention aipres cancellation of a driver
licence (or refusal of an application for a drilieence) for that class of motor
vehicle if the person has obtained a driver liceafter any such cancellation or
refusal by means of an application that state@hiser name correctly and
mentioned the cancellation or refusal.

Subsections (1) and (3) (a) do not apply &dtiving of a motor vehicle in
circumstances prescribed by the regulations.

An offence under this section is a secondubsequent offence for the purposes
of this section if:
€) it is the second or subsequent occasion oohathie person is convicted
of any offence under subsection (1), (2) or (3)#hin the period of 5
years immediately before the person is convictetth@bffence, or
(b) within the period of 5 years immediately beftihe person is convicted of
the offence, the person was convicted of:
0] a major offence within the meaning of tRead Transport
(General) Act 2005 or
(i) an offence under section 6 (1C) or 7A of raffic Act 1909as in
force before its repeal), or
(i) an offence under section 25 (2).

If a person is convicted by a court of an néfe under subsection (1), (2) or (3)

(@), the person:

@ is disqualified by the conviction (and with@urty specific order) for the
relevant disqualification period from the date wpieation of the existing
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disqualification or suspension or from the datswth conviction,
whichever is the later, from holding a driver licenand

(b) may also be disqualified, for such additiopatiod as the court may order,
from holding a driver licence.

Note: Section 26 of th®oad Transport (General) Act 199%ovides for the

effect of a disqualification (whether or not by eraf a court).

The disqualification referred to in subsect{@his in addition to any penalty
imposed for the offence.

Subsections (1)-(3) apply to a person whasguhlified from holding a licence,
or whose licence is suspended or cancelled, byid coAustralia or under any
law in this State or another State or Territory.

In this section, the "relevant disqualificatiperiod” is:

€) in the case of a first offence under subsedtl9, (2) or (3) (a)-12 months,
or

(b) in the case of a second or subsequent offender subsection (1), (2) or
(3) (a)-2 years.

ROAD TRANSPORT (DRIVER LICENSING) REGULATION 20 08

Procedures for variation, suspension or cancalion of driver licence

If the Authority decides to vary, suspend ancel a person’s driver licence, the

Authority must give the person notice in writing of

@ the reasons for the proposed variation, sisperr cancellation, and

(b) any action that must be taken by the liceralddr in order to avoid or
reverse the variation, suspension or cancellaéiod,

(c) the date after service of the notice on whighvariation, suspension or
cancellation takes effect.

The notice must also state:

(a) in the case of a notice to vary a person'gediicence, that if the licence
is varied as set out in the notice, the personmaillonger be authorised to
drive a motor vehicle of a kind specified in theio® on a road or road
related area, or

(b) in the case of a notice to suspend a persbiver licence, that if the
licence is suspended, the person will not be aigédito drive a motor
vehicle on a road or road related area for theopest suspension
specified in the notice, or
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(c) in the case of a notice to cancel a persor&dlicence, that if the
licence is cancelled, the person will no longernb#horised to drive a
motor vehicle on a road or road related area.

Despite subclause (1) (c), if the Authoritedies to vary, suspend or cancel a
person’s driver licence on the ground that thequretsas failed or refused to
submit to a test or medical examination requiredenror in accordance with the
Act or this Regulation, or has failed such a tesb@mination, the Authority may
determine that the variation, suspension or caaiietl is to take effect on the
service of the notice.

A notice to vary, suspend or cancel a persdmiger licence must also state
whether the licence is required to be returnethéoAuthority and, if so, specify
the date by which the licence must be returnedtla@glace to which it is to be
returned.

A driver licence is varied, suspended or ceden accordance with the terms of
a notice served under this clause unless the Aityhby further notice in writing,
withdraws the notice.

A notice to suspend a person’s driver licemeder clause 55 (2) may not be
withdrawn except on the order of a Local Courtaspect of an appeal under
Division 3 of Part 3 of th&®oad Transport (General) Regulation 2005

If a person’s driver licence is varied, suggehor cancelled by the Authority, the
person must, if required to do so, return the loeeto the Authority within the
time required by the notice served under this daus

The Authority may decide to vary, suspendamcel a driver licence under this
Regulation without the holder of the licence haviegn provided with an
opportunity to show cause why the licence shouldoeovaried, suspended or
cancelled.
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(1)

(2)

3)

(4)

ROAD TRANSPORT (VEHICLE REGISTRATION) ACT 1997

Prohibition on using unregistered registrable ghicles

A person must not use an unregistered registraehicle on a road or on a road
related area.
Maximum penalty: 20 penalty units.

Subsection (1) does not apply to the userefysstrable vehicle on a road or road

related area if:

€)) the vehicle belongs to a class of vehiclegilsed by a regulation
referred to in section 16 as a vehicle to whick #at does not apply, or

(b) the use is otherwise permitted by this Actioder the regulations.

Subsection (1) does not apply to a registrablecle that was left standing on a

road or road related area:

€) within the period of 15 days after the datenich that vehicle ceased to
be registered or to be exempted from being regidier

(b) with the consent of the responsible persorttferroad or area.

In this section:

"registrable vehicle" includes:

€) an incomplete or partially constructed vehialed

(b) the remains of a vehicle.

"responsible person”, in relation to a road or roddted area on which a vehicle
was left standing, means:

€) if the care, control and management of the myaarea was then vested in
a person other than the owner of the road or dreg@erson in whom the care,
control and management of the road or area wasd,est

(b) in any other case-the owner of the road oa.are

63



6. ROAD TRANSPORT (VEHICLE REGISTRATION) REGULATION 2007

SCHEDULE 1 — Application of Act and Regulation
15 Pedal cycles
The registration provisions do not apply to anyisggble vehicle comprising a

pedal cycle to which is attached one or more aamilpropulsion motors having a
combined maximum power output not exceeding 20@swat
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